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Halted StUM 8«n'w Cant*
If the court please, If I were ambitious to ooniufet

feny name with a great event In the constitution. al
liiatoiyof my oountry I should desire no better op-'
fcortublty th^Q that which this case'afforda. What la
pere transacted will remain In the memory of men
long after the fleet which now tread the halls of this
capital hare made their last Journey and the voices
bow so loud are forever Bileut. But though the part
(Which the bar bear la this transaction is for inferior
ito yours, yet even they assume a portion of the re-
fcponibility, while the words that are to fell from
5you will stand forever In the Jurisprudence of the
}and. In approaching the argument of so great a
cause, it is of the first importance to exclude from It
every extraneous or disturbing element. We should
be lifted, if we can, above all the strifes and passions
fer the hour Into a serencr air, with a wider horizon.
Vlth the struggle for office, with the rise or fall of
parties, with'the policy of President or Congress, we
have nothing to do. Within the walls of this
jchamber of Justice we look only to the law
^nd to the constitution. But that does not
prevent our taking care that the independence of the
fe>ench and of the bar is not menaced; or, if that hap¬
pen, that the menace be repelled. I say this the
(rather because one of. the counsel saw fit to say that
It was the duty of counsel to admonish the court.
iAdmonitlon of what? Of impeachment, because you
.differ from Congress upon a constitutional question;
tof packing the court at some future time; of enact¬

ing that two-thirds or three-fourths of the whole
jshall be necessary to decide a case; or excluding the
fcourtfrom their chamber? Admonition from whom?
We knom that the President has none to give; he
disclaims it. We know the counsel are deputed by
the Secretary ef War. Is it admonition from the
feeeretary of War? If I did not know that my wor¬

thy friend the Secretary of War is barricaded in his
own offlce, from which he dare hardly issue, I should
think this more serious. Admonition from Congress f
1 have the highest respect for the members who exe¬
cute the function of legislation for this country; but
they are representatives, all of them, of States or
people; and when I reflect that from the great States
bf New York, New Jersey, Pennsylvania and
bhlo, and from California, tliey represent but a min¬
ority of the people, the admonition comes with less
force than it might otherwise have. But aa a pen-
tiant to'this admonition we are told that this court la
fcot a co-ordinate department of the government,
^ot a co-ordinate department of the gov¬
ernment ? Is there any department qo-or-
dlnate with Congress? This is the first time,jccrtainly, when It has been suggested in this
icourt that tho Judicial department was not co-ordi¬
nate with either of the others. And certain I am
that in the great convention where sat the conscript
'fathers who made this constitution such an Idea
kicver entered. For I And at the beginning in the
Original plan it was resolved, as the first resolution
©f the convention, that "it Is the opinion of this
jcommlttee that a national government ought to be
^established, consisting of a supreme legislative, ex¬
ecutive and judiciary." Turning to.the comments of
(the great founders of the government, I find In the
["Federalist," the forty-eighth number, this remarka-
able exposition, written as If with the spirit of pro¬
phecy
I 1 shall undertake to Hhow, in the next place, that
pnless this department is ho l'ar connected andfriendedm to pre to each a constitutional control
(wver the others, the degree of force which the maxim
requires as essential to n free gvvernment can neverfee in practice duly maintained. It Is evident that In
preference to each other neither of them ought to pos¬
sess, directly or indirectly, an overruling influenceIn the administration of their respective powers. It

Kill not be denied that power is of an encroaching
ature, and that it should l>e effectually restrained[from passing beyond the limits assigued.

i After assigning the powers as they should be, the
next and most diillcnlt task is io provide some pro¬hibition against the invasion of the prerogatives of(1he one by the oilier. Will it bo sufficient to define
(the boundaries of each and trust to their forbearance
¦gainst the encroaching spirit of each against the
wtherf Experience show* tuat it is necessary to pro¬vide some adequate protection of the weaker againstIthe invasion of the more powerful.
» The legislature Is everywhere extending Its influ¬
ence and drawing all its powers into Its impetuoustvortex.
1 What Is the question before the conrt T It Is this:.

jA citizen of Mississippi, in October, 1887, was
Jjrought before a military commission and put upon
frial for writing in a newspaper a criticism of federal
jniiltary oefflers and advlco to the electors not to
Ivute, or how to vote, upon certain public questions.
tae was not lg the army or navy; he was not Ira- I
pressed with a military character; and the question J
¦or you to decide Is, whether, under our government,
E citizen, a mere civilian, can be subjected to military
rial, under the authority of the federal government.
'lie trial is defended upon the authority of the three

lacts of Congress usually called the Military Itecon-
(VCts. Aud the question, therefore, Is,

whether the -e acts are or are not reconcilable with
rtlio supreme law of this land. If they are, our great
(forefathers made a charter of government intended
to last for all generations of such a character that

(within eighty years after Its adoption that federal
government to which the Stales.originally sovo

reign and independent.surrendered a portion of
kbelr p iwer can take npon itself the government of
0 State and govern it by the army alone. That Is the
question which lu this last resort is brought before
the supretufe Judges of tlie land. And the principal
|q>ie*tR>n liinges upon the preamble to the original

8;tandthe first and third sentences, which I will
t>w proceed to reads.

( Whereas no legal State governments or adequate
protection lor life or property n<>w exist lu the rebol
f.tutesof Virginia, Nortu c.irolina, tvuth Cardllna,
fciurgla, Mississippi, Alabama, I.oui-latia, Florida,
'ex as and Arkansas; and whereas It is necessary
liltt peace and good order should be enforced In said

plates until loyal and republican stale governments
(cm be ie/allv established; therefore,
I Be it enacted, Ac., That said rebel states shall be

Sivided into militarv district* and made subject to
:ie military authority of the luiieJ status as herein-

bfter provided, Ac.
> And after providing for the assignment of an offl-
rcr of the army to the command of each district the
«tot proceeds In the third section thuB:.
I That It shall be the duty of each oitlrer assigned as
.foresaid to protect all persons in ti.eir rights of per¬
son and propertv, to suppress insurrection, disorder
pud violence; to'punish or cause to bo punched all
(disturbers of the public peac e and criminals; and to
(tills end he may allow civil tribunals to lake juris-
tion of aud to try offenders; he shall have power to
organize military commissions or tribunals for that
fciirpose, aud all Interference under color of Slate
¦minority with the exercise of military authority
Ender this act shall be null and void.
I 'Hero la the preamble and here 1a the conclusion. I
Cony both. I den; that the preamble In true In a con-

tltatlonal sense, or as a Justification for assuming
*he government of a State: and I deny that If the

preamble be tme In every one of Its parts, It Justifies
Ahla government for these military statutes,
i I propose to call attention to these questions In

jlhelr reversed order; to this first, whether, If It bo
|lrue that there is no local State government In Mis¬
sissippi and no adequate protection for life and pro¬
perty, It be competent for the Congress of the United
£:atea to take Into Its hands the whole government
pf the State and cam It on by the military power
plonef If that authority exists It must be found In
the constitution; It cannot be found anywhere else,

frills Is a limited government No power can be ex¬

ercised except that which Is granted expressly or by
pecessary Implication. Then, 1 say, where Is the

Authority for this military government? It is
fiat expressed In any one of the eighteen
subdivisions of the eighth section of the first
(article, that which contains an enumeration of
gbe powers of Congress, is It Implied in any one
»of tnemf I ask, where Is the power under these
eighteen sub-divisions of the eighth section for Con-

ss to take upon Itself the government of a State,
Iiecause there Is no le;ral state government or be¬
cause there Is no adequate protection for lift- or pro-
jiertvf There is none whatever. ^ ou cannot find it,
iiorfslt implied In any on? of them; but if It were
Implied, from any one of the pow era granted.that
K ongTeBS, under any circumstances, could take upon
Itself the government of a ^late, It could not govefn
It by the military power, lor the reason that that
jnode of government Is expressly prohibited by the
constitution. The argument Is as short as it is con¬
clusive. Congress can never, in the exercise of any
¦ranted powers, or for the purpose of attaining an
fiiileet, no matter how good or desirable, nse a pro¬
ll i fitted means. This Is so elementary that perlmps I
fcught not to spend anv time In dis< us.-dng It. Hut
ineargument on the other side almost entirely
liiade up m this way; lite end Is good, and Congress
knay tise any mean' that tt pleases.
t Immediately folio* Ing the eighth section, to which
p have Just referred, containing the eighteen sub-
Divisions of grantco power, are several prohibitions,
r for example: Congress shall pa's no act of attain-
jper, no e/jxi#t/licto law, nor suspend the writ of
¦i«beas corpus, except in caxe of insurrection or
Invasion.

illustrate, suppose there was no legal State gov-

utterly Ato¬
ka much in

eraraent^rlKwiastppi, and noadequate .for life and property; that the State waa uforganized; or, to take the language now aa
rogue, "thto nation has a right to be," can too, for
those reasons, pass aa act of attainder? la there
any lawyer In this oountry who will stake his repu¬tation in asserting itf Let us put the strongest case
you can. Suppose the great leader of the rebellion
were in Mississippi to-day, inciting and Inaugurating
auarchy and oppoelag the reconstruction of the State,
so that unless Jefferson Davis were got oat of the
way there ootid he no reconstruction of the State of
Mississippi.I ask whether any lawyer will say that
Congress could pass an act of this tenor, whereas
there is no State government in Mississippi, and it
1b totally disorganized; and whereas the contin¬
uance or this Union depends upon the reconstruc¬
tion of the State; therefore, be it enacted,
that Jefferson Davis be attainted, and that
the marshal be directed to take him forthwttn
and execute hlmT I suppose a case as strong as you
may choose to put, and I defy siy man to show.
nay, I defy any lawyer to assert that Congress baa
the power to pass such an act. Why

_
not f Because

our fathers.jealous of power, knowing from their
own experience and from the history of the world
.that power »b liable to be abused, and that in the
excitement of party. In the storm of war, the civil
deoarUucnt of tlie government, Congreia or the ex-
ecutlve department, might be tempted to use means
which are dangerous to freedom.save enacted tills
safeguard, and have declared that under no circum¬
stances and for no end, however desirable, shall any
such means be adopted. But that was not enough,
ox you know. You know that this constitution was
adopted in the different States with the greatest
dimculty: that fears were expressed over and
over a(fain of the abuse of power by Congress :
that at the very first session Congress recommended
amendments which had been suggested by Mas¬
sachusetts and Virginia, and those amendments
were adopted. Those, eleven in number, are
nothing but prohibitions upon the exercise of
power for a permitted end, as otherwise they
would have been unnecessary, becft'ise Con¬
gress could pass no act for any but a per¬
mitted end. What are these prohibitions t Due
of tliem is that no man shall bo subject to trial for
any capital or other infamous crime, except uponindictment by a grand jury; and no man shall be
brought to trial for any offence except before a jury.Those prohibitions strike at the root of these statutes,and it is of no consequence in that rogard whether
the preamble be true or false.
Thus far I have refrained from referring to the

Milllgan case, decided by this court more than a year
ago. I might have Baved myself labor by citing it In
tho beginning. But I have thought it might be well
to state the argument anew, and then fortify myselfby the judgment.a judgment which has given tlie
court a new title to the respect of the world, and
which will stand forever as one of the bulwarks of
constitutional freedom.

Wiiat was decided by that case f Three propositions
were decided applicable to this. One was that the
court would take judicial notice that where the courts
arc open there is peace in judgment of law. An¬
other, that the prohibitions lu the constitution
were made "for a state of war as well as
a state of peace, and are equally binding uponrulers and people at all times, and under all
circumstance's".a sentence which deserves to be
written in letters of gold and placed in the chambers
of justice, as some or the sentences of Magna Charta
arc written in the Judicial halls of England. A third
Was that a civilian could not be subjected to militarytrial. Now, with the utmost respect lor tiie learned
counsel who argued against us yesterday, I must say
that the argument for the exercise of military power
was exhausted In the Milligau case; all that was
broached yesterday was brought before the court In
that case; the history of martial law in England and
France was brought before the couri, and the court
disposed of it in the judgment of whicu I have al¬
ready spoken. It is idle.li Is presumptuous.to couio
Into the court and reargue that matter, as if anything
more could be said. The discussion and tho case Is
closed iu this tribunal.

Before 1 proceed from this part of my argument to
the next, which is to attack tue premises upon which
this military legislation islounded, l will luato a short
digression to consider the objections which have been
urged by the learned counsel who last addressed the
court, against the Jurisdiction of the Circuit Court.
These objections are very brief, and can bo very
briefly answered. In fact, they have been answered,
as I think, lu the opinion pronounced by the Chief
Justice a few days ago, upon the motion to dismiss,In which he said, with reierence to the Circuit Courts,in his own omphalic language, thai it was impossible
to widen their jurisdiction.
My learned mend made a mistake in saying that

the legislation of March 2, 1807, upon habeas corpus,being in addition tu previous acts, does not apply to
any case waere the power to issue the writ was pre¬
viously given. That is to say, according to the
argument of the learned counsel, because ftlcCardlo
is restrained by federal authority, although in viola¬
tion of the constitution, you caunot release him on a
writ of habeas corpus. This Is a lion wjuitur. Mc-
Gardle claims that lie Is restrained in contravention
of tho constitution of the country, but, says the
counsel, his was a military offence, and a military
offence is not within the act. A military offence I
The statute says, "it shall l»e the duty of each officer
assigned as aforesaid to protect all persons in their
rights of person or property; lo suppress Insur¬
rection, disorder aud violence; lo punish or
cinise to be punished all disturbers of the
public peace aud criminals; and lo this cud
he may allow civil tribunals to take Jurisdic¬
tion of aud try offenders: he shall have power lo
organize military commissions or tribunals for that
p.irpose;" and. therefore, says my learned irlend,
every case which can be brought betore a military
commission is a military oft'encc. Then all crimes
are military offences. Even though au act is not an
offence gainst the penal code ol .Mississippi or of
the I nftcd Slates, it can be brought before a military
commission aud tried as a military offence. 1 have a
great respect for the learned counsel; but really 1
cannot argue that point. A military offence is one
committed by a military man, or an offence which in
gome way affects the government of lite ariny.

It is asserted again.and 1 may as well notl-ce that
here.that MeCardlc is not accused of an infamous
crime, and that, therefore, ho is not within the pro¬
hibition of the amendments. To this 1 answer. Bret,
tliat under this law he can be hanged by the military
commission. There is no limit to their authority,
lie is therefore on trial for a capital crime. Secondly,
Inciting tusurrection Is, tinder the act of Congress,
an infamous offence because it subjects the
offender to Imprisonment iu the State prison.
The court are aware that an act was passed
July 17, 1882, by which inciting Insurrection is
made punishable by Imprisonment for a period not
exceeding ten years, or by line not exceeding $lo,uoo.
Whether, therefore, there be or be not a legal State
government in Mississippi, and whether or not there
l« adeiuute uroteciion tor lite aud nronertv. tlic we-
Itlonu could not be sabjectotl to mill tar/ trial, being
i civilian, bccause of these prohibit InOs.
liut we urc tolil Mississippi in not u State, and,

therefore, the argument does not apply. Mississippi
not a Mate I 1 Khali discuss that question by ami by.
lint granting, Tor the sake of argument, that It it* not
>i State, it l* within the United States. It lit within
onr limits, anil the prohibition of the constitution
i Mends vt r every foot of hell where the (lag of
the country tloats, from .Ma^achtwotta to Texas.
Yon may go to the western States, and it is there your
protection; you tuay go Into the nn tinlaln district?
between us uud the Fuclflc, and U In there a protec¬
tion; in California it covers you with Us shield: yon
go northward toward the pole to far Alaska, and ft la
just an much a protection there as here.

In tlie case ol Dred Scott vs. Stiniord, 19 Howard,
page 4;9, there Is the following emphatic language
of the Chief Justice delivering the opinion of the
court
Hut the power of Congrrm orer the person or property o? a

cttixen can never be rwrr dl-crettonary power under our con-
ititutlou nnd form of government. The power* of the goTcru-
mcut Hint the rli;hui ami privilege* of the citizen am regnlatr-d
and plainly defined by the coimtltiitlnn Itaelf. And when the
WTMV) hBOOpies h p»rt of the tnitc1 Blair* the federal gov.
ernmeiilen em Inio poM r«»ion In the character Iropraved
upon it by tho»e who created It. It enter* upon It with It*
Mm over th* rriAu *trlct'y denned .tnd limited by the eOB-
(tiintion. from which It derive* lia own eilatence, and by
ylrtoe nf wMch alone K continue* to eil*l and act as a soT-
ernnicnt and noverelgnty. It ha* no power of any kind be¬
yond It, ami It cannot when It enter* a territory of the United
plate* put nit it* character and antuma discretionary or de«-
potlc puwer, which the coiialltullon ha* denied to It. The
territory elng a part of the Culled State* the government
ai d the cltuen both enter It under the authority of the ton-

ttltutlnn, with their reapectlre right* denned and marked out,
and the federal government can e«ercl*e no power over hi*
t>er*on or property bevond what that Instrument confer*, nor
lawfully dtny any right which it ba* referred.
Let it not be said of this opinion that the case of

Dred Scott has been no much censured that its
authority is weakened. This is the Judgment of the
court, delivered bv the Chief Justice, and concurred
In by six of his brethren. The two dissenting
opinions of Mr. Justice Mclean and Mr. Justice Cur¬
tis use similar emphatic language. The opinion of
Mr. Justice McLean Is on page S4J, as follows:."No
pow- rs can be exercised which are prohibited in the
constitution or which are contrary to Its spirit; so
that whether the object may be the protection of the
persons and property of purchasers of the pabllc
lands or of communities wao have been annexed to
the I nlon by conquest or purchase, they are Initiatory
to the estaiiiisument of Htate governments, and no
more power can be claimed or exercised than Is
necessary to the attainment of the end. 1 his Is the
limitation of all federal powers. Congress has no

right to retaliate the Internal concerns of a state as
of a territory; consequently, in providing for the
government of a Territory, to some extent the com¬
bined powers of the federal and Htate governments
are necessarily exercised."
The opinion oi Mr. Justice Cnrtls, on page 014, re¬

ferring to the clause about the territory of the
country, savs:."If, then, tills clause does not con-
lain a power to legislate respecting the territory,
what are the limits of that pow err To this I answer,
that In common with all the other legislative powers
of Congress. It finds limits In the express prohibi¬
tions of Congress not to do certain things; that, In
the exercise of legislative powers, It cannot pass an
ex pout S'irtn law or bill of attainder, ami so on In
respect to the oilier prohibitions contained In the
const lint ton."

In the opinion of Mr. Justice .\ewon mere is no
dissent, although lie cotillncd hlmxclf to a view of
the case which did not make It necexsury to cuter
Into this dlscussdon.

1 have, Iheretoro. the opinion of every member of
that rourt against the exerctfc of power upon which
the whole argument of the defendants rest. Con¬
gress, though It has the power In Mississippi to do
everything that It could do if the country had been

frained from Hpftln yesterday, orfrotn the most unlim-
tf d government on earth, Congress ronld not govern

It by the army: nay, I will take the cane of Alaska, Just
come from tlie control of ltuasta, where there I* no
constitution, but an autocrat legislating according
to his will alone, and we have succeeded that gov¬
ernment: ev<n there, If there be any vitality In the
conelitutiun, < engross cannot pass a law making the

rteople of Alaska subject to a military government,
f that be so, Is there not an end 'o thU argument J
A paiaJlul argtunont la ooutfuapd (A (MMMOt

Houston vl lloow, th; case to wWi tfcaaantk-
man referred. Ifcere the question was wSefii«r a
citizen of Pennsylvania being ordered to rendezvow
to pursuance of the direction of the President and
by order ofUe (Jovernor. refusing to attend, could
be brought before a court marttaL The court mar-
tial was under the authority at the State of Penn¬
sylvania. Therefore, though the decision Is not re¬
levant to this case, I refer to It for the purpose of
saying that In the dissenting opinion of Mr. Chief
Justioe Story, he declared that If a person summoned
to the rendezvous could not be considered as In the
service ef the United States, he conld not be tried
except by a Jury. That is on page 02, 6th Wheaton:.
The fourth leetloD of the act of 17M make* the militia em¬

ployed In the serrice of the UaHod State* (abject to the rule*
ana regulation* of war; and those Include capital punish¬
ment by court martial. Tet one of the amendment* (article
Ave) te (he constitution prohibit* ¦nch punishment, unlet! on
a presentment or Indictment of a grand jury, eicept In esse*
arising in the land or naval foroee, or In the militia when in
actual lerrioe.

In short, there is not a dissenting opinion any¬
where from the doctrine that a trial of civilians for
crime cannot only be by jury; and whereas it is for
an Infamous crime It can only be on presentment or
accusation by a grand jury. That binds the United
Slates and all Its departments conjoined. For let It
be understood that the government of the United
States means all the departments, and not ene. Con-
gross is not the government any more than this court.
But the government of the United States cannot by
any law it can make, if It were to sit for years, and
be excited by as much heat and passion as possible,subject a single citizen not In the military service,
however high or however low, of whatever race or

firevlous condition, to a trial ef any sort except by a
ury of his peers. That being so, the whole scheme
of the Reconstruction acts fall to the ground.. Here
la a military government, based upon military courts-
martial and military trials, and enforced by military
arrests. Congress has not choscn to Intervene ex¬
cept by the sword and by the army; Its Judges are
men with epaulettes; its sheriffs are soldiers with
bayonets; and ljs scaffold is the green bward, with
a Hcmad of milnieria nnnn it.

Here, if the court please, as I have said before, I
think this argument ought to end. For the questionla whether McCardle, being a citfzen of Mississippi,
under the dominion of the United .States.whether
Mississippi be regarded as a state or not.can be
subjected to a military trial which involves his im¬
prisonment or his life, no matter undor what pre¬
tence or for what end, under the authority of the
government of the United States.
Out 1 now proceed to the second step in this first

part of my argument; and I say, suppose he could.
that is to say. suppose that the preamble would jus¬
tify this act, being true.is the preamble truef Is
there no legal State government In Mississippi ? Or
rather, was there not on the 2d of March, 1867? And
was there, or not, at that time, adequate protection
for life aQd property? Now, I deny that the pream¬
ble la true in a constitutional sense. Of course, 1 am
not going into any question of veracity, nor into any
question of fact, except what the court Judicially
know. Two facts are slated and should be separately
considered:.First, that there is no legal State gov¬
ernment m Mississippi; and second, that there is no
adequate protection ior life or property. There may
be a legal State government which docs not ade¬
quately protect life or property; so that the two
questions may be most conveniently considered
separately.
Was there a State government on the 2d of March,

1887 ? Antecedent to that is the question whether the
declaration of Congress is conclusive. To test this
let me suppose a case. Suppose Congress were to¬
morrow to pass an act with this preamble:.Whereas
there is no legal iState government in the State of
Massachusetts, it shall, therefore, be made a military
district, and subject to the military authority of tue
United States, and the district commander shall have
power to do what is provided iu this act. Would you
accept tliac as absolute verity? Yes, Bays one of
the counsel; it would be an abuse of power; but if
Congress were to enact it you could not contradict it.
Is that so? Is It true that under tills government of
ours, it is possible lor Congress to declare that a
State In this Union, the State of Massachusetts, has not
a legal government , and therefore can be subjected to
military power? 1 deny It altogether. What authority
has Congress to declare whether or not a State has a
legal or illegal government? lam not now discuss¬
ing tue question whether It Is or not republican.
That is not the pretence In this preamble; they do not
say that the government of Mississippi Is not republi¬
can ; but they say It Is not legal. Now, Ituik where
has Congress the power to declare whether or
not a State has a legal government? Take my
State, and where has Congress the power to say she
hiis not a legal government? What .do you mean by
"legal?" Legal, according to what law?.federal
law or State lawt.inllitaty law or civil law? I'or
legat means according to some law. Mr. Justice
Nelson knows that the constitution of New York
has been changed several times, lie himself being a
member of two of Hie constitutional conventions
that made those changes; and he will remember that
the opinion of the supreme Court of thehtatewas
taken on the question whether the convention to
frame the present constitution was constitutionally
called, and they decided it was not, because the con¬
vention was nut called In the mode provided by the
former constitution of 1821.
Now, 1 ask ray friends, any of them, has Congress

the power to declare that my State has not a legal
State government? Everybody will say no. Con-

fress has no more power to come Into New
ork and tell us that we have framed a comtltutlon

contrary to our previous constitution than to de¬
clare that the first government of New York was
a void government. And if they sheuld presumo to
come to New Yi/rk in that way I think they will got
au answer which will be quite sadlclont. Let ine
ti ll them that New York chooses io frame her gov¬
ernment In her own way, and will alter It as she

£least s, subject ouly to the provision that. It shall not
3 antl-republiesn In form; and uutll that question

arises the Congress of the United States can liavo
nothing to do with us any more than we hav« to do
with them. The authority to declare a thing Is the
authority to decide It. Congress has no power to
decide that the government or New York is not legal,
except in the case of Its being not republican. There¬
fore I sav there is no authority in Congress to declare
that the" existing government of any State Is not
legal. Consequently the declaration has no force,
.still less has < ongress any right to decide whether or
not there Is adequate protection to life or property
in the Mate of New York. Congress has no power to
Intervene If there lie not udequate protection, and
consequently it cannot decide anything in regard to
It.
Now, laying a-<Ule the declaration of Congress m

of no constitutional force, though entitled to (Treat
respect because coming from one of the departments
of the go\erntucnt.leaving tiiat aside, as not au¬
thoritative, I asK you to consider whether or not the
government of Mississippi wait a leuai government
on the *1 of Mnrcii, 1MJ r The original act declares
that there la no legal State government In Mississippi;
but It provides in the th.rd section that the military
coimiKMider may allow tiie local civil tribunals to
take eil'uct. There is a government, then, as matter
of fact. "And all interleronce, tinder color of State
authority, with the exercise of military authority
uad r tlils act shall l>e mill and void." There Ls some
State authority, then. And In another section it is
provided that the citizens may have provisional gov¬
ernments only until they shall lie entitled to repre¬
sentation. There 1s, then, a provisional government.
So of thesiippicincutury act of Julyltf, lstii, which

18 still more explicit. The tlrst section of that act
sp< uks of "Uie governments then existing in the
r»bei States of Vvglata, North uuolina, Ac., as not
legal Mate governments." They are existing gov¬
ernments, lie it understood. There Is no doubt about
that. They were de-facto governments of the rebel
States. The Mate of Mississippi had at the time a

<Xt>fncUi government, which was exercising all the
functions of government. Here are its statutes, and
here are its reports. This (holding up the volume) Is
but one of the two volumes of the reports of the
highest court of Mississippi during the time of the
rciielilon, excepting the tune wlicu it was taken by
the lederal army, and tiiiil forbade the court* to
assemble. And In this last volume Is a decision upon
the question whether or not they had a iCx'al govern¬
ment; that is to say, w lietlier the govi rntuciit adopted
under the provisional governor \viih a legal Stale
government. Now, if, according to the doctrine of
the decision In the case of l.ut her vs. burden, you
are to follow the decisions of the highest court in the
State as to the legality of their own government,
then the decision of the highest court in Mississippi
Is conclusive upon the action of this court.

Let me for a inoino.it consider ttie rase of I,nther
vs. Uorden, about which so much has l>een said, to
show that, so far from affording any authority
again.it us, It is an authority in our favor. In tho
ttrsi place, as to nnirtlal law: What martial law in
that < use was established i Hy authority of the State
of Rhode Inland. I uder the charter ef Charles 11.
the government had no limitation whatever; It could
exercise its powers In a legislative, executive and
Judicial capacity untrammelled, and that ease has no
more application to the question whether congress
can establish martial law thau to any other question,
l itis court, by thief Justice Taney, decided in that
cose that "1 lie question, wh.cii of the government*
*m the legitimate one.viz, the charter govern¬
ment or the government established by the voluntary
convention, had not heretofore been" regarded as a

Judicial one In any of the courts;" that "the court*
of Khode Island had decided In favor of the validity
of the charter government, and the court* of the
I'nlted Mates adopted and followed the decisions of
the Mate courts In questions which concern merely
the constitution an<l laws of the Mate."
Then, usio the government of the United States,

all that it can decide Is as between two contesting
governments, which Is the established one. That I*
ail that that case settles.
Here Is language which Is so very pertinent to the

present Inquiry that I will nsk your attention to It
particularly:."The fourth section of the fourth arti¬
cle of the constitution," savs Chief Justice Tanev,
' provides that the Inlted Mutes shall guarantee to
every Mate In the I nlon a republican fonn of gov¬
ernment, and shall protect each of them against In¬
vasion, and on the application of the Legislature or
of the Executive (when the Legls ature cannot lie
convened), against domestic violence. Under this
Rrtlcle of the constitution it rests with Congress to
decide what government Is the ssiabllshed one In a
Mate." The Congress is to decide what? Not that the
Mate has not a icgal State government, but to decide
which Is the established government ot the State. It
mast decide what government 1* established before
It can decide whether It Is republican or not. Now,
see the argument that Is pressed here; if Congress
goes on with It* reconstruction scheme, and there is
set up another government In MkniSHtppL It can de¬
cide between the new government and the present
one, therefore Congress can set up the new govern¬
ment. Was tl.ere ever a claim of power more un¬
founded T Hecanse you have the right to decMe be¬
tween contesting governments, therefore, m hen there
Is only one existing you can set up another to contest
with the first and decide between thtiu. That I* the
whole of the argument.

I hare already referred to the evidence that von
have in the reportod decisions, ami In the statutes,
of the existence of a government la Kkurtsaippi.a

government fa mota before I pan from that I be*
Mftve, though I do so with ame haaltatlan, oonrifler-
fig how flfach Mississippi la deaoanoM, and how
anarokioal everything there It said to be, ydt I will
venture to refer to a case In the last volume or the
Mississippi reports.the fortieth Mlaslsatppl report#.
where lien la tie moat exhaustive discussion-of this
very qiiastlon. I refer to it by way of argument. It
la the case of Hill vs. Boyland.
Thus far, If the court pleaae, I hare cone on the

path which J had marked out for myself at the com¬
mencement, la considering whether the preamble of
this military reconstruction act Is true in a constitu¬
tional sense, and whether, if It be true, it Justifies this
act; and 1 flatter myself that I have shown that
whether the preamble be true or not it doea not
Justify this intervention for the government of Mis¬
sissippi by military power; and, in the seoond
place, going back to the preamble, that ia
not true in a constitutional setfse. Before I
pass on, however, in order to avoid possible
misapprehension, let me say that I keep always a
distinction between the military power as master of
the civil power, or as subordinate to the clvlL I am
arguing against military power as master, and
nothing else. I maintain, and I hope successfully,
that whatever may be the troth or the preamble,
military power, as the master uf the people and of
the State, cannot be imposed by the government of
the United States; that consequently tills preamble,
whether true or not, does net Justify the statutes.
But my learned friends go further and suggest other
reasons, as they have supposed, for these military
governments. Now, I ask, in the first plaoe, is the
citizen permitted to go beyond an aot of Congress to
llud reasons for the act? Congress has said ia their
act, that whereas no legal State governments exist,
and ne adequate protection for life or property,
therefore be It enacted, Ac. Confining myself to
that, I say that, standing alone, that preamble
does not Justify that act. But my learned
friends have departed from that, and aay,
virtually, that the preamble does not state half the
cose; there are other reasons whloh Justify the act.
To these other reasons I must ask your attention.

First,|I will consider some of the reasons given in
debates, though not specially urged by the other
aide. 1 propose, therefore, to consider the reasons
generally given for the military acts, and then the
reasons given by the oounsel who have argued the
ease. As to the reasons generally given, there are
four. First, it Is said that Congress has the right to
guarantee a republican form of government,
and to say there is no such government In Missis¬
sippi; second, that by the right of conquest wc can

«overn them as we will; third, that as traitors they
Live forfeited all their rights, and we can, therefore,

do wltu thein as we please; fourth, they say we are

Sovernlng them in the exercise of belligerent rights.
off, each of these, In the order in which I nave

stated them, I shall ask your attention to. First, as
to the guarantee of a republican government. The
claitn is made of a right to Intervene in Mississippi
upon the guurantee clause of the constitution. The
United States, It is said, are bound to guarantee a
republican form of government to every State in the
Union, and they are In tlio exercise of that powerwith respect to Mississippi. Let us look at that.
What docs this mean ? A guarantee, in its ordinary

sense, means to warrant something already exist¬
ing, the performance of an existing coutract, the
tlnuanue of an existing state of things. The first
treaty made between this government and France,
negotiated by Franklin, provided that the Uuited
States should guarantee to France the possession of
her West India Islands, and that France should

fuarantee to us the possession of our Independence.
lie guarantee of the constitution here is the guaran¬

tee of an existingform ofrepublican government.that
is to say, of a form of republican government, the
£;une being now in existence.and no more Justifies
the claim to Intervene in the government*of a State
for any other purpose than for the purpose of creat¬
ine an emperor.

in the appendix to my brief I liave printed extracts
from the jonrna! of the debates, as given by Mr. Madi¬
son In the convention of 1787, In respect to this power.
It was at tirst broached In the convention by Mr. Ran¬
dolph, who proposed It in this form, 'That a repub¬
lican government and the territory of each State, ex¬
cept in the instance of a voluntary Junotlou of gov¬
ernment and territory, ought to be granted by the
United States to each .Hiate."
Afterwards It was altered:."That a republican

constitution and ltd existing laws ought to be guar¬
anteed to each State by the United states." And
Anally It was amended anil adopted in the form la
which we have it. In the forty-third number of the
VeCUrallst, written by Mr. Hamilton, Is his exposi¬
tion of tlii.s power, from which It appears that this
clause in the constitution was introduced for this
purpose and no other.to guarantee the States
against monarchical or aristocratlcal Innovations.
W no would have thought that In eigiity years from the
time when the constitution was adopted this guar¬
antee clause would have been a pretext for forctug
upon the States the most radical Innovations in the
opposite direotiou? The clause, as adopted by Hie
convention, ratified by the Slates, and expounded by
the nuthors In the sense in which it was then under¬
stood, means only that the federal government shall
guarantee the States composing the Union against
aristocratical and monarchical Innovations.
Now, in the year 1887 the Congress of the United

States seizes upon that clause us their authority for
forcing upon the States the most radical Innovations
In a democratic direction. Now, 1 do not say whether
these Innovations are good or bad. For my own
part, If It rested upon me and I could constitutionally
act, i would give every human being equality before
the law; but l would not break down the constitution
of lay country for any innovation whatsoever. The
last nope of freedom Is In maintaining the written
constitution, other forma of government, where
there are different orders In the State, may be Kept
up by a balance of power, each struggling to prevent
the preponderance of tin! other. But a republican
government In a vast country is an Impossibility
without a written constitution. An Instrument
which Is not kept Inviolate is so far not a constitu¬
tion. The choice for iih, if we are to maintain a
united government in this country, is between a
written constitution, sacredly mulutalnod, main¬
tained Inviolate against all attacks ,or a monarchical
government. History has taught us nothing If It
does not teach us that you cannot maintain a con¬
solidated government on this continent but by an
einpemr or a king; and that no other government
can exist that is not a consolidated one, except undor
a wrnten constitution. Therefore, whoever main¬
tains tiie Inteurity of this constitution sacred and in¬
violate against all opposers maintains for himself
and ids posterity freedom aud a common countrv.
Next, we are told that we can govern the Southern

States by the right of conquest. This right of con¬
quest is the ground upon which the tirst counsel put
It. The right of war Ls Llie ground upon wldch the
M placed It. "V.'e have conquered the people,"
says the tirst. "It ls well tor them to know what ls
the temper of the North," he says In conclusion.
?.They arc conquered, and we are tile conquerors, and
we will eive them such a irovernment as we choose."
Is tlilH argument a sound one? llow have we con¬
quered the Southern States? In the sense In which
ttie word conquest is used In this argument we hare
conquered the rebel armies, thanks hc> to (Jod, and
there is not :i hostile force, there is not n hostile hand
ra.scd against us from ocean to ocean. Hut does
that operate to transfer the sovereignty from the con¬
quered to the conqueror f Is the conqucrcd sovereign
displaced, and the conquering sovereign seated in
his placer Mississippi was a sovereign before, In a
qualified sense. The hinted States were sovereign
be.ore In a qualified sense also. Hut when the United
States overcame the rebel armies did they succeed to
the sovereignty of Mississippi y
As between nations, in barbarous times, the luws

<tf war instilled the reduction to slavery of a van¬
quished people; but In the progress of civilisation,
and under th>' influence of Christianity, these laws
have been softened down, and that practice Is no
longer considered lawful; on the contrary, decisions
establishing the public law of the world attlrm that
Uie conquest of one nation by another makes no
change In the internal relations of the people; that
the rights of persons and property are In no degree
affected or Interfered with. The only effect Is that
the conquered sovereignty Is displaced and the con¬
quering sovereignty comes in its stead. But even
this etieot does not occur In civil war. The law of
conquest. In short, has no application to a civil war.
There, when the sovereign subdues a rebellion he is
restored to Ins ancient rights, and nothing more.

Let us take some Illustrations. If a county in New
York is declared to be in insurrection, as It will lie
recollected was the case, under a law of our State,
during the anti-rent excitement, and that county is
reduced to submission, does anybody say that the
Legislature of the State has a right to govern that
county otherwise than It may govern the other coun¬
ties or the state? lam not now discussing whether
the people, by an amendment of the constitution,
could take that county out of the ordinary course of
municipal and State government. But a Legislature
of limited authority, under the constitution, has no
such power. '

Now, It Is very true that the rebels,renonnced.thelr
allegiance. Tuey repudiated the federal tie; but we,
on the contrary, maintained the federal tie. We
fought the war on the docirlne that they could not
renounce It; that they were still subject to the consti¬
tution and laws; and having fought the war upon
that theory it does not lie In us to say at the time of
the conquest that we take the other position.

1,00k, If you please, at the alarming consequences
of adopting a contrary doctrine. Suppose that at Uie
time of Shay's Insurrection In Massachusetts the In¬
surgents had got the better of tfle State government,
11 ml the United states had been called in to put down
the Insurrection, would that justify the United States
in assuming the government of Massachusetts f Sup¬
pose that In the war with Ureat Britain Mississippi
or any seaboard Stat* should be conqucrcd by tireat
Britain and afterwards be retaken by the United
States forces, Is It supposed that we then succeed in
the government as a conqueror of Mississippir Do
we not restore the ancient sovereignty, and govern,
us before, by our antecedent Plghtf
Look abroad and see the consequence of an attempt,

In a constitutional country, to govern, after the sup¬
pression or a rebellion, by the right of conquest.
Look at Ireland, where for ages England hud as¬
serted her right to govern by the law of conquest,
and the consequence Is that the Irish people haven
nothing but a feeling of intensest hate of the English
rule and of the English people.

In the memorable trial of Lord Strafford before the
House of Lords, where l'ym, the great statesman of
that dav, wus one of the managers of the Impeach¬
ment. Strafford claimed a right to govern as he hud
Ju Ireland because the people of Irclaud wore a con¬
quered people. Let me show you what was the an-
Hwer of Hym to that argument. I read from the re-
murkahle book of Uuidwln Smith, jiixt published.
"Throe Kngiun Htatennion.Pym, Crotuweli uud
l*ltt." Here t* Mat. he says:.
To the charge of arbitrary gorernmenl In Ireland fltrafford

plnadad thai the Irish wrr« a conquered iiailuiy Thej * urc
* conquered nation, erle* Pjrm. There cannot tie a word
Dior* pregnant and fruitful In IrnaOOII tl an that word la.
Tbcfa are few nation* In the world that hare not been con¬

quered, and no doubt hut the conqueror tray k!t>- what law
ho pieaiee to those Uiat arc conquered hut If the humm*' ting
acta and agreement* do not llinlt and reatrain tint rl^ht, what
people oan be securer Kngland hath haen conquered. and
W ai«a bath lx»n ouuqtiered. nud It/ this reason will be In

¦ n ' ......

little batter on* than IreUnd. If the Ktoa, bv the right of .

reoorer their liberty irther can 1
In later days |1angary Jm another Instance. There

to a constitutional government older than the gov¬
ernment of Wnyian^ xh.e estates of the realm de¬
posed the house of Hapebarg, and a bloody war of
two and a half years followed, carried on by the Em¬
peror of Austria against Hungary, under Kossuth, In
which the Bmperor was enabled to succeed, by the
aid of 200.000 men from Russia. Then came
the claim that Hungary was a conquered nation, and
as he was the Emperor of Austria lie was the King of
Hungary by the conquest; and the question was
whether he was King of Hungary by the conquest or
King by the constitution, ana after many years, and
the terrible lesson of Sadowa, he was compelled to
yield, and the Hungarians are now resting In the
shelter of their ancient constitution. Therefore 1 say
that the law of conquest gives no countenance what¬
ever to the idea that Congress can take into its hands
the government of Mississippi. I need not add to
what 1 have already argued that t Congress bad
any such right it could not exercise it by the military
power.
The uext reason given for the military government

of Mississippi Is that the rebel States and their people
forfeited their rights by the rebellion. That Is the
language. The people of Mississippi and the State
of Mississippi have forfeited all their rights. That la
to say, they are outlaws. How have they forfeited
their rights f Have they forfeited them by the peace¬
able act of withdrawing from the Utlted States; the
peaceable act of secession, if there could be any
such act f That Is to say, by the mere act of renounc¬
ing their allegiance f Most certainly not. They lmve
denied the right of the federal government to keep
them In the Union. But does that result in the loss
of our right ? It is not so In the case of private con¬
tracts. One cannot be absolved from a contract
without the consent of the other party. Does war

{troduce these results f If war exists, then they are
evylng war against the United States. But levying
war is treason. Have they forfeited their rights by
treason f Undoubtedly, after conviction. Though
every man in Mississippi were guilty of treason, not
one could be touched by an act of Congress, except
upon conviction: because, as you know, Congress is
expressly forbidden from passing an act of attainder.
There mav be In Mississippi a million of people:
Congress has not the power to pass an act against
one of them, deolaring that whereas he has been
guilty of treason he may be taken and punished
without oonviction. Still less can they pass an act
against the whole people. Besides, I might add that
treason is a personal crime. The people may be

Oof it; but the state, as a great corporate body,
and cannot be.

The next reason given for governing Mississippi
by military power Is belligerent right. They say
thoy have the right to assume the government of
Mississippi by virtue of those rights. The lirst
answer to that argument Is this:.There can be no
belligerent rights where there are no belligerents;
and they are no belligerents, because the war la
ended. There are no iMslllgerents, becauso there Is
no bellum. That is the llrst answer. The next Is,
that daring war, flagrante bello, It was not compe¬
tent lor the government of the United States to
assume the government of a State which it occupied
with Its forces. Let me ask your attention to this
for a few moments. What could the United States
do by virtue of their belligerent rightsT They could
wage war as other wars are waged; they could ravage
and kill; could light the armies of their enemies and
capture cities; could make assaults upon foris and
subdue them. But could they govern? That is to
Buy, could they take Into their own hands
the government of a State which thoy had
succeeded in .ccupyitig with their forces ?
1 am not now asking what they could do when
waging war; but I am supposing that they
have occupied the whole State of Mississippi, so
that there is not a hostile hand raised in the Slate,
and that tliey arc carrying on their hostile operations
beyond the State. I deny that they had thus the
power to assume the government of MississipDl to
themselves. What right has an army of a sovereign,
occupying ills own territory, when every hostile force
Is subdued, to take into Its own hands the govern¬
ment of the country by a right paramount to the
antecedent right? suppuso, however, they say.
and this is the way in which the argument is put.
suppose that there is utter anarchy; suppose tuat in
the State of Mississippi, during the occupation of it
by our armies, there is such utter anarchy that there
is no law, nor a magistrate sitting in the State. I
am supposing u case whloh does uot exist. It seems
to me a very idle discussion; bat my ieurned friends
have made an argumcut upon it, and, therefore, I
must notice it. 1 therefore ask, what can an occu¬
pying army do ? The occupying army may keep the
peace and that is all. Is It 10 force institutions upon
the country? What right has New York, I should
like to know, to force Its institutions upon Mississippi
under any circumstances whatever? War does uot
give the right. What does? Is It anarchy? Then
tue question comes to thisDoes a condition of
total anarchy in one State give the other States a
rigtil to go in there and construct their government?
1 deny it. 1 am not discussing the right of revolu¬
tion. I may admit that the people or nine-tenths or
three-fourths of the States may ha\ e the right, by an
act of revolution, to invade and suodue a State, be¬
cause there comes in the great right of revolution, of
Bclf-prcservation, which is above all others, liut
that is not the question. The question here is one of
constitution. And 1 deny that in a state of absolute
auarohy the State of low a cau be forced to lako the
institutions of Now York; the people of New York
cannot go in there and demand that the people of
Iowa shall receive her form of municipal or Htate
government. It Is for lowa to determine for herself.
The fundamental doctrine of our goveruinent is, that
the people have a right to change their own form of
government as they please, 'ihat Is set forth In
almost every one of our State constitutions, and from
that it results that no other State has a right to
intervene.

liut, bs I said, this is, after all, but a speculative
discussion; It is one that docs not enter into this
case ut all, and one which 1 should not have entered
upon if l had had the opinion just read by Mr. Chief
Justice Nelson, where that most revolutionary gov¬
ernment of the confederacy is said to have been a
government (lefacto, witii all its departments, legis¬
lative, judicial and executive, having every part of
the government in full operation. If that is so, then
the States that composed it hud the same, and Missis¬
sippi was among the rest. They had clefacto govern¬
ments, with all tnelr department*, and the argument
from the necessity of ussuming the government on
account of utter anarchy is one thut has no founda¬
tion vvliatever. liut one of the learned counsel says
these defacto governments were not governments tie
jure, because they hud not taken the oath of alle¬
giance to the United States. Let us look at that. I
ad mil they were not governments de Jure in any
federal sense, for they had renounced their alle¬
giance. They could not send members to Con¬
gress. They had legislatures not acknowledging
fealty to the United Stales, and for that reason
they could not send Senators, and for a similar rea¬
son they could uot send members to the House of
Representatives, liut is It true that because they
had thrown oir their allegiance all their acts of legis¬
lation were Hull? Look at Mobile; is every act of the
City Council of Mobile since the war begun a nullity ?
When did the Virginia Legislature resolve not to
take the oath of allegiance to the United States?
How long ego? licfore the war, I believe. Has not
Virginia been a legal Mate government during that
time, I ask? The obligation to lake the oath Is
directory; that is all. If they do not take the oath
they are none the less governments. Not only would
the consequences follow which I have Indicated with
regard to the City Council of Mobile, but the constitu¬
tion of the United Mates provides that all legislative
and judicial officers should take the oath to support
the constitution. Now, if such is the consequence, as I
have indicated, there has been no lawful judge upon
the bcnch in the south a.nee the war began; and
there has been no judgment which is not a nullity
from HOI to 1R04. Is that so? Is auy man In his
senses prepared U> assert that ?

liut I no doctrine of hostile occupation In a war has
no application in a civil war, for the same reason
that tho doctrine of conqueHt has no application to
a civil war; the greater iucludes the less. For the
occupation being only for a temporary cause, It can
certainly operate no further than when It is for a
Derinunent cause.
Lei me refer you to a few authorities. One of

them Is u citation from llallcck In IiIa work on, inter¬
national law, page 806, section 29, In which he says:.
"In the civil war between Civsar an<l Pompey the for¬
mer remitted to the city of Dyrrachlum the payment
of a debt which it oweu to Caiua Flavins, the friend
of Declus Brutus. Tlie Jurlnts who have commented
on this transaction agree that the debt wan not
legally discharged; first, because lu a civil war there
could be, properly speaking, no occupation; and
second, bccause It was a private and not a public
debt."
"in a civil war," says Phllllmore, "there could be

no oocupatio."
"A civil war," says nrot Ins, <18 not of the same

kind concerning which this law of nations vu insti¬
tuted." In a late case In North Carolina, where It
was attempted to apply her principles of the "occu-
patio Mlicn" to the sequestration, by acts of the
Insurgent State, of a debt dne to a citizen of a loyal
State, the court rejected the defence, and said:.
'These acts did not effect, even for a moment, the
separation of North Carolina from the l-'nlon, any
more than the action of an Individual who commits
grave offences against the State by resisting Its
officers and defying its authority can separate him
from the State. Such acts may subject the offender
to outlawry, but can discharge him from no duty,
nor relieve him from any responsibility."

After this opinion of the Chief Justice let me read
from the opinion of Mr. Justice Sprague, In the case
of the Amy Warwick (24 I.aw Rep., 4ws):."An objec¬
tion to the prize decisions of the District Courts has
arisen from an apprehension of radical consequences.
It has been supposed that If the government have
the lights of a belligerent, then, after the rebellion
Is suppressed, It will have the rights of conquest;
that a .state and Its Inhabitants may be permanently
divested of all political privileges, and treated as
foreign terrltorv acquired by arms. This is an error;
a grave and dangerous error. Tho rights of war
exist only while the war continues. Tlnw, if peace
Iks concluded, a capture made Immediately after¬
wards on the ocean, even where pence could not
have been known, Is unauthorized, and property so
taken Is not prize of war, and must be restored.
(Wheat. Elements of International I.aw, 819.) llel-
llgerent rights cannot, be Mterclned when th.To are
no belligerents, 'litles to property or to politicalJurisdiction, acquired during the War by tho exerclao
of belligerent r ilits. may indeed survive tho war.
The holder of such title may permanently exercise
during peace ail the rights widen appertain to his
title; Dut they must be rights on y of proprietorship
or sovereignty; they cannot be i>ciligercni.
Conquest of a foreign Country riven abso¬
lute and unlimited sovereign rights. Hut no nation
e\er make* such a conqucst oi i;s ownterritory.
If a hostile, power, either from Withoit Of Within a
nation, take.-' possession and holds atmolnie do-
lulnloa over any portion of lla territory, and the na¬
tion by loroc of urius expels or ovcriluoivs Uie one-

my and suppresses hostilities, it acquires bo nmt
title, but merely regains the possession of which tt
nad been temporarily deprived- The nation acquires""' ' merely maintains its pre-

During the war of 1811
_ Gitaline. and held ex¬

clusive and unlimited control over it as oonquered
WM alienation that <kaSupreme Court held that goods Imported Into it *«.

not broaght into tin I nited Btnies so u to be nublect
to import duties (United states vs. Kice, 4 Wheat.,246.) Castiue waa restored to us under the**&.<&£***> blJt l} was neTer "apposed that toeUnited States acquired a new title by the treaty.could thenceforth govern it as merely ceded territory.And If, before the end Of the war, the United State*had, by force of arms, driven the British from Cas¬tiue, and regained our rightful pomession. no on*would have imagined that we could thenceforth holdand govern It as conquered territory, depriving theinhabitants of all pre-existing political rights A.m
when, In this civil war, the United StateB ah^i'i havesucceeded in putting down this rebellion and restor¬
ing peace in any State, it will only have vindicated its
original authority, aud restored itself to a condition
to exercise its previous sovereign rights under the
constitution, in a civil war the military power to
called In only to maintain the government In the ex¬
ercise of Its legitimate civil authority. No success
can extend the power of any department beyond the
limits prescribed by the organic law. That would be
not to maintain the constitution, but to subvert tt.
Any act of Congress which would annul the rights of
any State under the Constitution, and permanently
subject the Inhabitants to arbitrary power, would ba
as utterly unconstitutional and void as tlie secession
ordinance with which this atrocious rebellion cat*-
menced."
Thus, if the oourt please, have I gone over thesa

four grounds; and 1 close what 1 have to say upon
these subjects with a single example from the federal
government itself. What did tliat government itself
do as It advanced ? I take Its own act Although
the rebel capital was at Richmond, although tie
rebel flag was floating within sight of this Capital
you received Senators from Virginia In the hall ol
the Senate, and Representatives from Virginia into
the House of Representatives, upon the ground that
as you advanced over the country that country Im¬
mediately reverted to Its old condition, and was en¬
titled to its civil government and entitled to ba
represented in Congress. This is the way in whloh
you dealt with the country which you occupied.Vou could not hold Alexandria for a moment but by
bayonet and cannon; but you did hold it, and yon
received representatives elected by the people wlthtat
your lines.
Now, let me pass, If the court please, from the otm-

federation of these four reasons, as they have bee*
stated In debate, for the assumption by Congress of
the government of the State of Mississippi, and ask
your attention to the particular reasons given by my
learned trlends who have argued on the other side.
But before 1 do that let me turu aside for a moment
to answer what I suppose was intended to be an or-
ffumentum ad hominem, but which I think entirely
falls in this place. This is the argument. The Presi¬
dent at the close of the war declared there was ne
civil government in the rebel States, and proceeded
to reorganize governments. The brief of one of the
counsel is much occupied with the correspondents
between the President and Secretary of State
and the provisional governors, and the steps takes
to govern the States provisionally. The answer
to tliat argument is that we have nothing to do with
the action of the President on that subject and
whether the Executive was right or not, and whether
he took a constitutional view of the case or not Id
makos no difference to us. Hut a further answer
may be this.whether the prov isional government*
established under tlie authority of the Executive
were legally established or not. they became de/act*
governments and were recognized by the people and
were in possession of all the attributes of sovereign¬
ty; had legislative, judicial and executive depart¬
ments and were going on as regularly as any States
in the Union at the time these Reconstruction acts
were passed; and therefore it would not advance the
argument at all to show that the antecedent provW
sioual governments were not warranted by tlie oo».
stitutlon. 1 therefore pass over that argument be¬
cause It has no place here. It is enough for us that
the governments of the States. were in operation.
Wo know by the reports of the General of our army
that order prevailed throughout the South before
these acts of Reconstruction were passed.
Now, If the court please, let me take up the propo¬

sitions advanced by the counsel on the other sideu
There were six of them:.

1. That Mississippi has no State government which to enti¬
tled to be recognized by the United State* ai a State of Ms
Union; and that this baa been determined by the political dt>
pnrtmenti of thli government.

2. That the decision so made la binding and conduslve npen
this court, notwithstanding the judges may think the dealaioM
erroneous.

K. That It Is the undoubted right and duty of the PntteS
States to aid the loyal people of Mississippi In establishing*
republican State government for that State, and that M
United States Is now engaged in the performance of that
constitutional duty.
4. That the grant of power to the United States to

.

tee a republican form of government'* to the States of
Union, not being restricted by the constitution, as the meanv
which may be employed to execute the power, Congress to Ike
exclusive judge ot wnat means are necessary in a given oaaet

6. That the act in question, with the act supplemental
thereto, regarded as embodying the means adoplad by Con¬
gress l'or this purpose, violates no provision of the o<maUte>
tion or the United States.

8. That inasmuch as Congress entered upon the proeeee
tion of the war against the rebel States, in 1861, this courtlS
and will be bound judicially to recognize war as still evto>
ing, uutll Congress shall declare peace to be restored, or
shall cease to exercise any belligerent right toward* these
States.
The fifth of those propositions is merely a supposed

conclusion from other propositions, and need not Im
separately considered. The fourth is met by what I
have already said about the use of prohibited mew
to seoure an end, however constitutional and desira¬
ble tliat end might be. I have shown that milltaty
government is prohibited. Therefore, even if tht
first three and the sixth propositions were all oon-
ceded these military reconstruction acta could notbe
defended.
The third proposition has already been sufflcleBtfe

answered, the first two and the sixth alone remata
to deserve particular attention; and even in respect
to tlie sixth, 1 have already shown that belligerent
rights cannot continue to be exercised unless the
war can be prolonged by a fiction. The discussion
of these three propositions.that is, the flrst, secoed
and sixth.may be separated into four divisions:.

1. Is Mississippi, in fact and in law, a State of Ik*
Union, having regard only to the conditions of re¬
bellion and war, without reference to the declaration
of the legislative and executive departments of tbe
government upon the quest ion t in other words, AM
the rebellion or the war, or both, put Mississippi, as
a state, out of the Union t

2. Is war, In fict and In law, still subsisting be¬
tween the United Slates on one side and the Htate er
State government or people of Mississippi on the
otlier side, without reference to the declaration ofthe
legislative and executive departments of the govern¬
ment upon the question?

3. What has been the declaration of the legisla¬
tive and executive departments upon these twe
questions ?

4. What is the legal effect of such declaration?
first.Did tin rob tlion or the war, or both, pit

Mississippi, as a Mate, out of the Union?
Mississippi was a State of the Union once. When

dlil snc cease to he such t Was It when she adopted
the ordinance of secession, on the vih of January.
18M, before a shot had been Urcd > that is u> say, dn
the act of renouncing her allegiance alone take her
out or the Union r The day after that ordlnanco was
passed was she a State in this Union or w.is she not?
.Suppose the Cuiei Justice had been sitting In a court
at Jacksonville, or In the place where it was proper
to hold the court In Mississippi, the day after the se¬
cession was declared, and a citizen of Massachusetts
or of Ohio bad sued a person in Mississippi, as a citi¬
zen of Mississippi, in the Circuit Court or the United
States, would the Judge have been obliged te
hold that there was no such person as a citizen
of Mississippi T The Jurisdiction of the Circuit Court
could not be maintained unless one of the parties Is
a citizen of a sister Mate and the other party a
citizen of Mississippi. Were the Judgments of the
courts In Mississippi no longer judgments to lie ra-
cognized in the other States of this Unionf Were the
Judgments of the other States in the Union no longer
to be recognized in the Circuit Court of Mississippi*
I do not ask what the people of Mississippi may have
thought, but wiiat this conrt would have been bound
to do. Of course, the statement of the proposition
in this form answers it. It Is so absurd that nobody
pretends that tlie act of secessicn carried the Slate
out of the Union. In fact and in law, Mississippi
was as truly a state in the Union after secession m
beiore.
When did war take the State out of the Union? U

war took the Mate out, then It innst be It was b»
?trine of some right of war. I have already consid¬
ered that, and shown, as I think, that neither by
by right of belligerents nor of couquest Is any change
made in the legal relation of the Mate to this Unioa,
or to the other .states of the Union.
But let me take the argument of my learned friend,

and Inquire what It is. This Is his proposition:.Thai
Mississippi has no State government which is entitled
to be rocognlzed by the united States as a State In
this Union. W as tliere ever such confusion of Idesef
Mississippi Is not a State because she has uo Stat*

Keminent which Is entitled to be recognized m .
te I Did anybody ever suppose that a stale gov-

emmentrwas entitled to be recognized as a Statet
The confusion Is between the government and the
State. The government is one thing, and the Stats
another. A corporate body may exist under differ¬
ent forms of the governing body. There may be
a state in this Union with a disloyal gov¬
ernment. Governments change; sovereigns and dy-
nustlcs appear and disappear; out the State remalne
and Is Immortal.the Mate is Independent of all these
changes. France under tlie Hourbons Is the same
France that she was under Napoleon, or when a re¬
public, or under Napoleon III.; and the debts con¬
tracted by Louis XIV. were recognized by the repub¬
lic as weU as by the Monarchy, if jou can blot out
a State then she ceases; hui she is not affected by
any change whatever In her State government. New
)o"rk might make this peaceful revolution a hundred
times, ho that she lie still republican In form, and shs
would be still the same sovereign State.
Next, Is war, In law ami In fact, still subsisting

between the Untied .stales on the one side and ths
Slate and people of Mississippi on the other, laying
ailde tlie declarations of the Executive and of Con¬
gress? Yon yourselves, In the decisions of the prise
cases, have given tlie answer by holding that no war
exists when the courts are open. That is to say, If the
federal courts are open. >ou know that. the federal
courts lire open virongiiout Mississippi, and you
know, therefore, that tin re Is no war, whatever de¬
clarations may be made to the i ontrary. Yon know
that the District Courts arc sitting throughout the
South; you Know that some of your own body *.»

there; you know mat this Is an appeal from a Circuit
Court In Mississippi. And yet we aro told that the

United Stale.; is iu war with Mississippi; that there
Is a stale of War existing which authorlafca martial

liut, thirdly, v hat lias been the declaration off.be
legislative and executive departments of tlie govern-


